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COMPTROLLER GENERAL OF THE UNITED STATES ’7 :

WASHINGTON, D.C. 20848 ‘ 30&6
December 4, 1972 0996 70
i
AYR MAIL
Iockheed Propulsion Company :
P. O. Box 111

Redlands, California 92373

Attention: A. E. Wehde, Esq.
Pivieion Counsel

Gentlemen:

This is in reply to your letter of December 2, 1971, and
subsequent correspondence, protesting the release to the Thiokol
Corporation of the end formulas for the liner, insuletion and
adhesive materials used in the Short Range Attack Missile (SRAM)
rocket motor which, you contend, include certain precursor fore
rales proprietary to lockheed.

The prime Alr Force contract for the design, development,
test and evaluation (DDTRE) of the SRAM system program is with
the Boelng Company and the record shows that on November 7, 1966,
Boeing placed a purchase order with Lockh¢ed for the DDTZE of the
BRAM prorulsion subsystem. On November 15, 1971, the Air Force
entered into a supplemental agreement to the SRAM production cone
tract with Boeing for the purpose of developing & second source
subcontractor for the SRAM propulsion subsystem. The Thiockol
Chemical Corporation was selected as the secoad source subcon-
trector, and has been provided with the end formulas for the SRAM
liner, insulastion and edhesive. Thickol has commenced performance
of its contract. You ask tbat it be ordered that use of the end
formilas on present aud future procurements is prohibited pending
an equiteble settlement with your company.

Essentially, you have raisesd two mall. issues which, we
believe, are decisive of your protest. First, you coantend that
the disputed data for the end forrmlas was not specified for
delivery under the Boeing and Lockheed contracts and, in accordance
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with the contract data provisions, the Government had no right to
have this data furnished to it. BSecond, it is your position that
even if the data on the end formmlas had been specified for delive
ery, the precursor formilas are the basic forrmlas used in the
manufacture of the liner, insulation and adhesive, and were devel-
oped entirely at Lociheed's expense prior to the SRAM propulsion
subcontract. You contend that in any event, pursuant to the cone
tracts' Rights in Technical Data clause, the Government is entitled
to wnlinited rights in only the Governmentefunded modifications
wvhich were made to the precursor formlas during the performance of
the SRAM subcontract. o '

We have held that in the interest of preserving the integrity
of the Government as a purchaser, and of avoiding possible legal
1isdbility, the Government should recognize an individual's pro-
prietary rizhts to information and should not disclose or use such
information for procurement purposes unless it acquires the right
to do so. L2 Comp. Gen. 346, 354 (1963). 1In the present case the
Government permitted the release of the formlas to Thiokol as well
gs the formilation of contractual obligations with that company.
While this matter was not brought to our attention until after the
end formulas were released and Thiokol had been awarded a contracet,
ve note that you sought to supress the use of those forrmlas by
raising the matter directly with the Air Force and Boeing afler
learning of their positions.

The Richts in Technical Data clause incorporated in both the
prime coatract and the ERAM motor subcontract defines technical
date, in part, as that "which are specified to be delivered pure
suant to this contract.” It is your position that the data delive
ery requirements in the contracts were not sufficiently specific
to require delivery of the contested end formlas. On the other .
hand, the Air Force contends that the data involved in the end
formlas was sufficiently specified in the contracts and, in any .
event, that the Govermment's rights in material furnished pursuaat
to an inadequate i1dentification of that and other necessary material
sre not affected by the insdequacy of the data description docu-
ments, since the sole criteria for determining the extent of data
rights is the "private expense” policy of the Department of Pefense-
{DOD) which is reflected in the following provisions of paragraph (b)
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' *(v) Goverument Richts

(1) The Government shall have unlimited
: * xights in:

(1) technical deta resulting directly
fron performance of experimental, develop-
“mental or rescarch work which was specified
a8 an eclement of performance in this or any

~othsr Goveranent contract or subcontract.

(i1) technical data necessary to enable
namfacture of end-itexms, components and
modifications, or to enable the performance
of processes, when the end-itens, components,
modifications or processes have been, or are
being, develonad under this or eny other
Governacnt contract or subcontract in which
experimcntal, developmental or resegarch work
is, or wes spocificd os an element of cone
tract performance, evecept technical data pere
taining to items, components or processes
developed at private expeunse,"

The Alr Force reports that in develooment contracts for large
systems such as SRA\M, plece-by-picce calls for data have not been
vicwed s nocessary for compliance with the "specified to be delivered"

. provision of the data clause, The data requested to be furnished under
& DOD contract is identirfied on NOD Form 1423, entitled "Contractor
Data Requirement List," which sets forth various categories or itema
of data. The SRAM dats items ecalled for on DD Form 1423, t are pere
tineat to this protest,include the requirements to furnizh date of cone
tractor's "Meterials end Process Specifications" (item AGLS) end of
contractor's"Materials and Processes RiD fresearch and development/
report” (ftem A151). The prime coatract further provides (on AFLL/AFSC
Fora 9) that the data to be submiited ehould iaclude specifications,’
gtandards, reports and other engineering documesatation resulting
directly from the performance of research work under thz contracts and
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subcontracts thereunder. Also, the Lockheed subcontract provides
that b complete data package should be prepared (or compiled from
existing data) consisting of drawings, specifications, standards,
reports, lists and other engineering documentation which resulted
directly from the performance of aq)erimentu, developmental or
reaea.rch vork under the contract.” .

¥hile data requirements are broadly stated in the EBAM primes
contract and subcontract, such broad statements of data requiree
ments are reported to be customary in defense contracting. It is
believed, particularly because of your experience with similar
language in performing a serles of Government contracts for explore
atory development of pulse type motors antedating the SRAM, that
you were not misled as to what was intended to be encompassed by
such terms as "materials and process specifications” and "materials
and process research and development." Moreover, the record does
not show eany instance in which you questioned the sufficiency of
the date call at, or before, the time you furnished data pertaining
to the end formilas for the liner, adhesive and insulation. Accorde
ingly, we agree with the Air Force that the data provisions of the
contracts were sufficient to require delivery of the end formilas,
and therefore we see no need to consider further vhether an inade-
quate call for the data would have a.i‘fected the Government's rights
to <he end formlas.

You argue at considerestle length that the end formilas for SRAM
liner, adhesive and insulation are basically the precursor forrmlas
developed at your own expecnse and, under paragraph (b)(1)(ii) of the
Rights in Technical Data clause, quoted ebove, the Government is
entitled, at most, to unlimited rights only in the Governmente~funded
mrditTications to those precursor formlas, which you believe ere
Yfinite and easily discernsble.” You state that the end formlas
were cousistently marked with a proprietary legend. Moreover, you
feecl it can be established that the precursor forrmles were developed

" at your expense through a review of your accounting records and the .
statenents submitted by the individual employees who actually created
the precursor formulas. 4,

¥hile the correspondence submitted by your firm end the Alr Force
presents several complex arguments in support of the disparate posi- -
tions taken, we ere of the view that the principal Question for :
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consideration here 13 whether the precursor formulas constitute

data on the ERAM liner, adhesive and insulation, or commonents
thereof, to which the Government would be entitled to only limited
rights under the exception in paragraph (b)(1)(ii) of the data clause.

.In reviewing the above-quoted data clause provisions, we believe
it 15 gignificant, as both your firm and the Air Force have suggested,
to consider the official interpretstion given those provisions by
responsible DOD officials at the time this clause was established.
The DOD position has been stated to be as follows:

“Where there is a mix of private and government
funds, the developed item cannot be said to have
been developed at private expvense. The rights
will not be allocated on an investment percentage
basis. The govermment will get 100 percent
unlimited rights, except for individual corponents
vhich were developed completely at private expense.
Thus, if a firm has partially developed an itenm,

it must decide whether it wants to sell a1l the
rights to the government in return for government
funds for completion or whether it wants to com-
plete the item at its own expense and protect its
proprietary data., On the other hand, if the
government finances merely an improvensnt to a
privately devcloped item, the government would

get unlimited rights in the improvement or modie~
ﬁca.tion but only limited rights in the basic
item.” Hiuricks, Provrietary Data and Tradz
Becrats under Dﬂnavtwent of Defense Contracts N _ -
%j}ﬁl L.RO 61; lb-

Thus, we are of the view that for ths Goverument to obtain only
limited rights in the end formulas, or the precursor formles which * .
may have been developed entirely at private expense, the precursor
formlas must be recoznizehle as the basic end formulas for the

ERAM liner, adhesive and msu.'!.ation materials or as components of

the end formulas. ¢

On the bazis of the a.nalyses and cpini.ons of its technical
advisors the Air Force has taken the position that the precursor
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formilas are not recognizable as the basic end formlas or as com=
ponents of the end formulas. Specifically, it 1s reported that

there are significant differences in the composition of the end

formulas and the precursor formiles in that certain ingredients

present in the precursor formlas are not present in the end formmlas,
and ingredients present in the end formulas are not present in the
earlier forrmlas. Furthermore, the weight perceantages of the common
$ngredients vary as between the end formmlas and the earlier formmlas,
The existence of a nunber of comuon ingredients in the end and earlier -
formmleas is felt to be of no consequence since other commercially
availadble compounds all have certain basic ingredients in common which
persons knowledgeable in the ficld can readily combine with othex
materials to achieve desired end products. The Air Force also argues
that the efforts expended by your firm in developing the end formulas
for the SRAM insulation, liner and edhesive materials were massive,

as documsnted in your claim for equitable adjustment of that coatract
price. These efforts, the Air Force contends, justify the conclucion
that wholly new and independent end formulas were developed under the
SRAM contract and that the end formlas were not just routine extensions
of the earlier formiles. (In this connection, we note that portions

of your claim for equitable adjustment submitted here with the Air Force
report, a copy of which has been made avallable to you, indicate research
and exploratory development efforts by your firm of considerable magnie
tude in arriviig et satisfactory end formules for SRAM insulation, liner
and adhesive materials.)

From our review of the record, we believe there is substantial
" gupport for the Air Force position that the precursor formulas should
not be regarded as comprising the basic end formmlas for the SRAM insulae
tion, liner end adhesive materisls or components thereof. 8ince the
significance of any comronality in the formlas is a matter involving
technical expertise and consideration, and since we cannot hold that the
deterninations of the Alr Force technicians in such respect were arbie
trarily or capriciously made, we do not believe that an adequate showing
hes been made for this Office to reject the agency views in this matter.

fince we are not persuaded that the precursor formles should be
recognized elther as coastituting the basic end formulaes for the SRAM
dnsulation, liuner and adhesive materials, or components thereof, the .
. Question of whether the precursor formulas were privately developed is .
" ‘considered to be acadenmic. i
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In view of the foregolng we cannot accept your contention that
the Alr Force has released technical data to which &t had acquired
only limited rights, end your protest is thsrefore denied, 4

. Very truly yours,

RFKFLLER
[peputy Comptroller General
of the United Btates





